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Opi nion by Zervas, Adm nistrative Trademark Judge:

Robert F. Held has appeal ed fromthe final refusal of
the trademark exam ning attorney to regi ster SPRI NG BERRI ES
(in standard character form as a trademark for “an air

freshener that applies directly onto an air vent register.”?!

! Application Serial No. 76513336, filed April 28, 2003,
asserting a bona fide intention to use the mark in commerce under
Section 1(b) of the Trademark Act, 15 U.S.C. 8§ 1051(b).

W note that on January 13, 2005, applicant filed three
separate papers, nanely, an appeal, a request for reconsideration
and a statenent of use. The record does not reflect that the
exam ning attorney has acted on the anendnent to all ege use.
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The exam ning attorney has set forth two grounds for
refusal of the application in the final Ofice action.
First, the exam ning attorney has required a disclainmer of
t he wordi ng BERRI ES pursuant to Section 6 of the Trademark
Act, 15 U S.C. 81056. Second, the exam ning attorney has
refused regi stration pursuant to Section 2(d) of the
Trademark Act, 15 U. S.C. 1052(d), on the ground that
applicant’s mark so resenbles the previously registered
mar k SPRI NG MULBERRI ES (in standard character fornm for
“scented air fresheners”? that, as used on applicant’s
identified goods, it is likely to cause confusion or
m stake or to deceive. The cited registration contains a
di scl ai mer of the exclusive right to use MILBERRI ES apart
fromthe mark in its entirety.

After the refusal was made final, applicant appeal ed
and filed a request for reconsideration. The request for
reconsi deration includes the foll ow ng:

(a) a proposed anendnent to the identification

of goods, nanely to “[a]ir freshener that applies

dirgctly to the intake vent of an air vent

register”,

(b) a disclainmer of the exclusive right to use

BERRI ES apart fromthe mark as shown in the
application;

Thus, the application involved in this appeal remains as an

i ntent-to-use application.

2 Registration No. 2250534, issued June 1, 1999. Section 8 and
15 affidavits accepted and acknow edged.
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(c) argunments against the refusal to register
under Section 2(d).

(d) a proposed anmendnent of the application from
the Principal Register to the Suppl enental
Regi ster.
Additionally, applicant filed an amendnent to all ege use.
See footnote 1, supra.
On March 30, 2005, the exam ning attorney issued a
deni al of the request for reconsideration, stating:
After careful consideration of the law and facts
of the case, the exam ning attorney nust deny the
request for reconsideration and adhere to the
final action as witten since no new facts or
reasons have been presented that are significant
and conpelling with regard to the point at issue.
Accordi ngly, applicant’s request for
reconsideration is denied. The tine for appeal
runs fromthe date the final action was mail ed.
The exam ning attorney did not address applicant's
di sclaimer of the term BERRIES as the exam ni ng attorney
required in the final Ofice action, or the proposed
anmendnents to the identification of goods and to the

Suppl enental Register.® In her brief, the exam ning

attorney nentions these filings but does not state what

3 The OFfice’s el ectroni c database does not reflect that the
di sclai mer, the anended identification of goods or the anendment
to the Suppl enental Regi ster have been entered.
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action was taken on such filings. She sinply states that
the “request for reconsideration was denied by [the]
exanining attorney .."*%

After the exam ning attorney’ s denial of the request
for reconsideration, the appeal was resuned. Applicant and
the exam ning attorney have filed briefs.®> Applicant did
not request an oral hearing.

W affirmthe Section 2(d) refusal of registration.
Consi deration of the exam ning attorney’s discl ai ner
requirenent at this tinme is therefore noot.

Qur determnation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative

facts in evidence that are relevant to the factors set

forth inInre E. |I. du Pont de Nenpburs & Co., 476 F.2d

“ W note that even if the exam ning attorney had approved
applicant's disclaimer and all owed applicant's proposed anendnent
to the Suppl enental Register, the disclainer and the anendnent to
t he Suppl emental Register woul d not have overcone the exarm ning
attorney’s Section 2(d) refusal. Applications for registration
on the Suppl enental Register nmay be refused registration under
Section 2(d). See TMEP § 1207.

®> The exanmining attorney has referred to certain “attachnents” in
her brief at p. 7, and, although the record is not entirely
clear, it appears that the examning attorney did not earlier

i ntroduce such “attachments” into the record. The record in the
application should be conplete prior to the filing of an appeal
and the Board will ordinarily not consider additional evidence
filed with the Board by the appellant or by the exam ner after
the appeal is filed. See Trademark Rule 2.142(d) and TBWP §
1207.01 (2d ed. rev. 2004). Thus, we have not further considered
either the website evidence regarding air fresheners nor the
third-party registrations which include a disclainer of the term
BERRY.
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1357, 177 USPQ 563 (CCPA 1973). See also, In re Myjestic
Distilling Co., Inc., 315 F.3d 1311, 65 USPQ@d 1201 (Fed.
Cir. 2003). In any likelihood of confusion analysis,
however, two key considerations are the simlarities
between the marks and the simlarities between the goods
and/ or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See
also, Inre D xie Restaurants Inc., 105 F.3d 1405, 41
USPQ2d 1531 (Fed. Cir. 1997).

We initially turn to the simlarities between
registrant's and applicant's goods. Because applicant's
identification of goods does not specify whether
applicant's air fresheners are scented or unscented,
applicant's identification includes scented air fresheners.
Both party’ s goods, therefore, are “scented air

”6

fresheners. Al t hough applicant adds in its identification

of goods that its goods are “applie[d] directly onto an air

vent register,” registrant’s identification of goods is not
restricted in terns of the manner of use, and hence, for
pur poses of the |ikelihood of confusion analysis,

enconpasses scented air fresheners that are applied

® Applicant has characterized its goods as scented air

fresheners. See Applicant's Brief at p. 5 (“[T] he freshness
emanates fromthe vent that conveys the air back into the various
rooms, having picked up the scent fromthe intake vent, where the
device is applied.”).
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directly onto an air vent register or directly to the

i ntake vent of an air vent register. Thus, applicant's
argunent regarding the manner of use of its goods is
irrelevant to our analysis. (“[Alpplicant's product is a
very specific type of air freshener, it is not one that is
sprayed around the roomlike nost air fresheners, it is
nore of a device, that is applied directly to the air vent
register, particularly the intake air register, as a
conpact small air refreshing device.” Applicant's Brief at
p. 5.) W therefore find that applicant's and registrant’s
goods are legally identical.

We next consider the simlarities of the marks. W do
not consider whether the marks can be di stingui shed when
subj ected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar that confusion as to the
source of the goods offered under the respective nmarks is
likely to result. The focus is on the recollection of the
aver age purchaser, who nornmally retains a general rather
than a specific inpression of trademarks. See Sealed Ar
Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975).

In conparing marks in their entireties, it is
conpletely appropriate to give |less weight to a portion of
a mark that is nerely descriptive of the rel evant goods or

services. In re National Data Corp., 753 F.2d 1056, 224
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USPQ 749 (Fed. Cir. 1985). (“That a particular feature is
descriptive ...with respect to the rel evant goods or
services is one commonly accepted rationale for giving |ess
weight to a portion of the mark.”).

Both of the two-word nmarks at issue begin with the
word SPRING  Applicant has not nmade of record any evi dence
what soever showi ng that SPRINGis in any way descriptive of
either his goods or registrant’s goods.

The words BERRIES (part of applicant’s mark) and
MULBERRI ES (part of registrant’s mark) are nerely
descriptive of the goods of applicant and registrant.

Regi strant has di scl ai med MJULBERRI ES and appli cant has
sought to disclaimBERRIES. Cearly, as applied to air
fresheners, both BERRI ES and MJULBERRI ES descri be the scent
of the air freshener.

Not only is the word SPRING the dom nant portion of
both marks, but in addition, it is “the first word” in both
mar ks, an additional factor which makes “the marks
simlar.” PalmBay Inports, Inc. v. Veuve Cicquot, 396
F.3d 1396, 73 USPQ2d 1689 (Fed. Cr. 2005). See also
Presto Products v. N ce-Pak Products, 9 USPQRd 1895 (TTAB
1998) (“The fact that two marks share the sane word is

generally a matter of sone inportance since it is often the
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first part of a mark which is nost likely to be inpressed
upon the mnd of a purchaser and renenbered.”)

Finally, it nust be renenbered that both applicant’s
mark and registrant’s mark are in standard character or
typed form This neans that the two marks are not limted
to being “depicted in any special form” and hence we are
mandated to “visualize what other forns the mark[s] m ght
appear in.” Phillips Petroleum Co. v. C. J. Wbb Inc., 442
F.2d 1376, 170 USPQ 35 (CCPA 1971). See also INB Nationa
Bank v. Metrohost Inc., 22 USPQ2d 1585 (TTAB 1992). One
reasonabl e manner of presentation for both marks woul d be
to depict SPRINGin |large lettering on one line, and then
depict the subordinate el enments (BERRIES or MIULBERRI ES) in
decidedly smaller lettering on a second Iine. Wen so
depicted, the two marks woul d be extrenely simlar, and
their use on legally identical goods would result in not a
nmere |ikelihood of confusion, but rather an extrenmely high
probability of confusion.

Appl i cant has argued that SPRING “is quite conmon
well registered, and [for] all or the sane or rel ated
products” as in the present application and cites to

numer ous use-based, third-party registrati ons nade of
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record with applicant's request for reconsideration.’

Al though third-party registrations can be used to show t hat
a registered mark is weak, see Conde Nast Publications Inc.
v. Mss Quality, Inc., 180 USPQ 149 (TTAB 1973), the nere
presence of the sanme "weak" termin two nmarks does not
automatically nmean that confusion is not likely. Even weak
marks are entitled to protection against the registration
of a simlar mark for identical goods. See Plus Products
v. Pharmavite Pharmaceutical Corp., 221 USPQ 256 (TTAB
1984). See also King Candy Co. v. Eunice King' s Kitchen,
Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974) (Ilikelihood
of confusion is to be avoided as nmuch between weak marks as
bet ween strong marks). Moreover, as to the marks at issue
herein, the structure and overall inpression of applicant's
and registrant’s marks are nuch nore simlar than those in
the third-party registrations. Both marks begin with
SPRING and end with BERRIES. Further, as the exam ning

attorney stated, "while applicant has provided instances

" W have not considered, however, the applications subnitted
with the request for reconsideration because they are probative
only of the fact that they have been filed. Al so, we have not
considered the cancelled registrations - cancelled registrations
are not evidence of anything except that they issued. Further,
we have not considered those records for which a registration
nunber is not apparent because such records are inconplete and
their existence cannot be readily be verifi ed.
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where SPRING is included in connection with the sane or
sim | ar goods, applicant has not provided evidence that
SPRING i n connection with BERRIES or variations of BERRI ES
is weak in connection with air fresheners." Thus,
applicant's argunent is not well taken.

Deci sion: The refusal to register under Section 2(d)

of the Trademark Act is affirned.?

8 If this case is appeal ed and our decision herein is reversed,
the application will be returned to the exam ning attorney for
consi deration of (a) the amendnent to allege use, (b) the
proposed anendnent to the identification of goods, (c) the

di sclainmer, and (d) the proposed anendnent to the Suppl enent al
Regi st er.

10



